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4 ‘ from assailing such evidence by the only testimony 
“ available for that purpose.” 

In the case of Butler vs. Manhattan Railway Com¬ 
pany, Judge McAdam, in opinion at the General Term of 
the Superior Court, held, that, the patient waived his 
privilege only for the particular malady or infirmity tes¬ 
tified to by her. He sustained the exclusion of the testi¬ 
mony of two physicians upon the ground that, “ they had 
41 attended the plaintiff prior to the accident complained 
■” of at the trial; had no knowledge of the physical con- 
■“ dition at that time or subsequently.” 

Hospital and Dispensary Physicians Exempt 
from the Subpoena in Damage Suits; Except by 
Special Order of the Court. 

In an action for the recovery of damages for a per¬ 
sonal injury the testimony of a physician or surgeon at¬ 
tached to any hospital, dispensary or other charitable in¬ 
stitution as to information which he acquired in attending 
a patient in a professional capacity, at such hospital, dis¬ 
pensary, or other charitable institution shall be taken 
before a referee appointed by a judge of the court in 
which such action is pending ; provided, however, that 
any judge of such court at any time in his discretion 
may, notwithstanding such deposition, order that a sub¬ 
poena issue for the attendance and examination of such 
physician or surgeon upon the trial of the action. “ In 
4 ‘ such a case a copy of the order shall be served, together 
“ with the subpoena.” 

Chap. 295, sect. 836 (New York), as amended 1893. 

When a Ph ysician May Testify Concerning a 
Deceased Patient. 

A physician or surgeon may upon a trial or examina¬ 
tion disclose any information as to the mental or physical 
condition of a patient who is deceased, which he acquired 
in attending such patients professionally, except confi¬ 
dential communications and such facts as would tend to 
disgrace the memory of the patient, when, the provisions 
of section eight hundred and thirty-four have been ex¬ 
pressly waived on such trial or examination by the per¬ 
sonal representatives of the deceased patient, or if the 
validity of the last will and testament of such deceased 
patient is in question, by the executor or executors 
named in said will, or the surviving husband, widow or 
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any heir at-law or any of the next of kin, of such de¬ 
ceased or any other party in interest. 

Chap. 295, sect. 836 (New York), as amended 1893. 

The Hight of Defendant to a Physical Ex¬ 
amination of Plaintiff Before Trial by Phy¬ 
sicians Appointed by the Court. 

“ In every action to recover damages for personal in- 
“ juries, the court or judge, in granting an order for the 
“ examination of the plaintiff before the trial, may, if the 
“ defendant apply therefor, direct that the plaintiff sub- 
“ mit to a physical examination by one or more physicians 
“ or surgeons, to be designated by the court or judge, 
“ and such examination shall be had and made under 
“ such restrictions and directions as to the court or judge 
“ shall seem proper. In any action brought to recover 
“ damages for personal injuries, where the defendant 
“ shall present to the court or judge satisfactory evidence 
“ that he is ignorant of the nature and extent of the in- 
“ juries complained of, the court or judge shall order that 
“ such physical examination be made. The order must 
“ require the party or person to be examined to appear 
“ before the judge, or before a referee named in the 
“ order, for the purpose of taking the examination, at a 
“ time and place therein specified. The order must also 
“ direct the time of service of a copy thereof; which 
“ must be made within the state, not more than twenty, 
“ nor less than five days, before the time fixed for the ex- 
“ amination, unless special circumstances, making a dif- 
“ ferent time of service necessary, are shown in the aflfi- 
“ davit, and that fact is recited in the order." 

Chap. 721, sect. 873 (New York), as amended 1893. 



